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Executive Summary

After the progress made at UN Framework Convention 
on Climate Change (UNFCCC) talks in Cancún, Mexico 
in 2010, many observers had unrealistically high hopes 
for the recently-concluded talks held in Durban, South 
Africa. To a great extent, those hopes were dashed.

The divide between developed and developing 
countries on some fundamental issues about roles and 
responsibilities remain as wide as ever. Developing 
countries want greater ambition and financial and 
technology support from developed countries while 
developed countries point to the explosive growth  
in emissions from rapidly growing developing 
countries and argue that all large economies have to 
make commitments.

These issues were largely (though not entirely) being 
fought out in two negotiating processes set up many 
years ago—one under the banner of the Kyoto Protocol 
and the other of the UNFCCC—with the fate of one 
determining the fate of the other.

Entering Durban, the expectations of many 
governments was that Parties could put some flesh 
on the bones of the Cancún 
Agreement. Parties also had 
to decide on what to do about 
extending the Kyoto Protocol, 
whose first commitment 
period is set to expire at the 
end of 2012. There was also 
tremendous pressure on 
Parties to set in motion a process to advance a new 
and comprehensive binding international agreement 
including the participation of developing countries. So 
what happened?

Parties were able to make some, if uneven, progress 
implementing last year’s Cancún Agreement. This 
includes some forward momentum on a new Green 

On the large political questions, 
Durban delivered more 
uncertainty, not less.

Climate Fund to support adaptation and mitigation 
activities in developing countries and a Technology 
Mechanism to accelerate diffusion of clean technologies 
to developing countries. Developed countries also won 
concessions from developing countries to provide 
greater transparency on their mitigation activities. 
Issues surrounding the funding of activities to prevent 
deforestation appear to be resolved. It also appears that 
the Kyoto Protocol’s offset and market mechanisms will 
continue without a “gap.”

On the big political questions of what to do about 
the Kyoto Protocol and the roadmap for a new legally 
binding agreement that includes all large emitters, 
what was billed as a “breakthrough” is in reality 
something much less. After a grueling marathon 
session of negotiations, Parties finally settled on a 
second commitment period for the Kyoto Protocol 
and the Durban Platform outlining a schedule for a 
new legal agreement ostensibly involving developed 
countries and major developing countries, but both 
are weak agreements.

The European Union (EU), Belarus, Croatia, Iceland, 
Latvia, Liechtenstein, Monaco, Norway, Switzerland, 
the Ukraine, and potentially Australia and New 
Zealand agreed on new Kyoto targets for 2113 through 

2017 or 2020 no different 
from what they had already 
committed to domestically 
and registered under the 
Cancún Agreement. With the 
agreement, Kyoto countries 
now can continue to take 
advantage of Kyoto’s offset 

and emissions trading mechanisms.

While the EU was taking the plunge, Japan, Canada, 
and the Russian Federation refused to join in, and 
shortly after the Durban meeting, Canada announced 
it was leaving the treaty altogether. The Durban Kyoto 
decision leaves little doubt that the Kyoto Protocol is 
an empty vessel.
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The Durban Platform is not the breakthrough it has 
been portrayed to be, either. While a step in the right 
direction, it falls well short of getting developing 
countries to negotiate binding emissions targets, 
a goal the United States has been advocating for 
many years. Indeed, the Platform only goes so far 
as to say the aim of the negotiations is “a protocol, 
another legal instrument or an agreed outcome with 
legal force under the Convention applicable to all 
Parties,” conditions that could just as easily apply to 
the UNFCCC or the Kyoto Protocol, where developing 
countries have no real obligations.

Moreover, if history is any guide, the Platform sets 
up an unrealistic negotiating schedule that almost 
certainly will be extended beyond its 2015 end date. 
And the stiff headwind that is likely to be created by 
worldwide “shale gale” revolution, which promises 
secure and affordable supplies of fossil energy, 
will pose additional challenges to hammering out a  
new deal.

The Durban Platform may be the last gasp effort 
to get a top-down agreement through a UNFCCC 
process that has been ineffectual in cobbling together 
an agreement among nearly 200 countries—maybe 
an unreasonable task to begin with. In some 
areas, particularly those implementing the Cancún 
Agreement, the Durban conference was able to deliver 
modest success. But on the large political questions, 
Durban delivered more uncertainty, not less.
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Introduction

Now that the dust has settled and delegates finally 
have departed, it is time to take stock of what did and 
did not happen at COP-171, the international climate 
change talks in Durban, South Africa. As the meeting 
was gaveled to a close in the early hours of Sunday, 
December 11, the agreement that finally surfaced was 
hailed as a “breakthrough” 
and a “new phase” in the 
climate negotiations. The truth 
is it amounts to considerably 
less than that.

There was, however, some 
substantive progress made in 
Durban in the largely technical discussions that build 
on certain aspects of last year’s Cancún Agreement.2 
While these issues understandably grab few 
headlines, they still are important in laying the building 
blocks and creating partnerships and opportunities for 
collaboration across a range of activities, and to a large 
extent they set the ground rules for how business will 
interact with these new entities.

So how did the negotiations reach this point?

Background: The Bumpy Road to Durban

It is inescapable that a significant reduction in 
greenhouse gas emissions worldwide can only 
occur with the active participation of developing 
countries. While the gradation between developed 
and developing countries in the real world has always 
been murky and is getting murkier by the day, the 
Framework Convention nonetheless established 
and maintains clear lines of differentiation among 
its Parties. Under the principle of “common but 
differentiated responsibilities” enshrined in the 
UN Framework Convention on Climate Change 
(UNFCCC), developed countries have many more 
obligations than developing countries.3

This division of responsibilities is given full expression 
in the Kyoto Protocol, which entered into force in 
2005 and where only developed countries have 
binding obligations to reduce emissions. Indeed, 
absent support from developed countries, developing 
countries have very little incentive in pursuing emission 
reductions, especially if it hinders their primary 
concern of economic growth and development, and 
there is no mechanism that would automatically 

move Parties as they advance 
economically from developing 
to developed, or even to an 
intermediate status.4

So even as large emerging 
economies like China, India, 
and Brazil industrialize at a pace 

unforeseen 15 years ago and become major players in the 
world’s economy, the UNFCCC remains stuck in 1992, 
when it was launched. Understandably, developing 
countries jealously guard their prerogatives in the  
UN system.

For their part, developing countries want greater 
ambition and financial and technology support 
from developed countries consistent with their 
responsibilities under both the UNFCC and Kyoto 

There was some substantive 
progress made in Durban.
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Protocol—responsibilities that developing countries 
argue have not been met. 

Developed countries point to the rapid growth in 
emissions from emerging economies and argue 
all large economies have to contribute if global 
emissions are to be cut significantly. This leaves 
them with the unenviable task of convincing large 
emerging economies to go against their interests and 
agree to a binding agreement that sets up parallel 
responsibilities even as it respects the differentiation 
between developed and developing countries. Throw 
in competitiveness concerns, and this is a volatile brew  
of issues.

These dynamics have created a huge and perhaps 
unbridgeable divide between developed and 
developing countries that has stymied negotiations 
under the Kyoto Protocol and the Bali Action Plan to 
develop a new, comprehensive 
global agreement that reflects 
the world as it is, not as it was  
in 1992.

At the 2005 meeting in 
Montreal, Canada, Parties 
to the Kyoto Protocol set up 
their own negotiating track, 
the Ad hoc Working Group 
on Further Commitments for 
Annex I Parties under the 
Kyoto Protocol (AWG-KP) to develop text on a second 
commitment period under that treaty—the first 5-year 
commitment period is set to expire at the end of 
2012.5 At COP-14 in Poznan, Poland in 2008, Kyoto 
Parties set the 2009 meeting in Copenhagen as the 
end date for the AWG-KP.

A separate negotiating track was launched at COP-13 
in Bali, Indonesia in December 2007. There, UNFCCC 
Parties launched a two-year process under the Bali 
Action Plan—the Ad Hoc Working Group on Long-
Term Co-operative Action (AWG-LCA)—charged with 

There is a huge and perhaps 
unbridgeable divide between 

developed and developing 
countries that has stymied 

negotiations.

strengthening the international response to climate 
change through the “full, effective and sustained 
implementation of the Convention through long-
term cooperative action, now, up to and beyond 
2012, in order to reach an agreed outcome and adopt 
a decision,” which many interpreted as a mandate 
to develop a new treaty text that would include 
developing countries.

This largely was an attempt to get countries outside of 
the Kyoto Protocol to take on more responsibility. The 
AWG-LCA is focused on four main areas: mitigation, 
finance, technology, and adaptation, and it was given 
a term of two years, that is, until the end of COP-15 in 
Copenhagen, to do its work.

The COP-15 Copenhagen meeting in December 2009 
was crunch time for both the AWG-LCA and the AWG-
KP, but as we know, Copenhagen yielded neither a 

second commitment period 
to the Kyoto Protocol or a new 
agreement through the AWG-
LCA. What emerged instead 
was a lot of discord among 
Parties and the Copenhagen 
Accord, an outcome supported 
by the United States, but 
one that fell well short of the 
(unrealistic) expectations of 
many observers. Because 
some developing countries 

objected to the process by which the document 
was negotiated, the Parties actually did not agree 
the Copenhagen Accord, but rather decided to “take 
note” of it. 

Much of the Copenhagen Accord’s contents were later 
agreed to in Cancún, Mexico the following year, and 
Parties were invited to register their commitments 
in one of two annexes set up for developed and 
developing countries. The pledges represent 
political commitments, not internationally binding 
commitments, though some commitments do have 



Dust-Up in Durban: Breakthrough or Breakup? 

5

the force of domestic law and regulation behind them. 
Many of the pledges made by developing countries 
also contain significant caveats hinging activities 
on financial and technical support from developed 
countries. With very few exceptions, the Cancún 
commitments run to 2020. Cancún also established 
the outlines of new finance, technology, and other 
mechanisms designed to provide assistance to 
developing countries.

While the two negotiating tracks—the AWG-KP 
and AWG-LCA—are not officially linked, developing 
countries have made progress in the AWG-KP a quid 
pro quo for progress in the AWG-LCA. Put simply, 
developing countries have said that without a deal on 
Kyoto, developed countries could not expect a deal in 
the AWG-LCA.

That brings us to Durban, where it generally was 
believed that Parties could make progress putting some 
flesh on the bones of the Cancún Agreement, a priority 
of the United States. Parties also had to decide on the 
fate of the Kyoto Protocol, whose first commitment 
period is set to expire at end of next year. If the Parties 
were unable to agree this 
year, many Kyoto provisions 
(used primarily by European 
governments and industries 
operating there) no longer 
would be available. There was 
also tremendous pressure 
on Parties to set in motion a 
process to advance a new 
and comprehensive binding 
international agreement that 
includes binding emissions 
targets from developing countries, something China, 
India, and other large emerging economies were not 
prepared to accept heading into the meeting.6 The U.S. 
position reflected some ambivalence to a roadmap 
but was generally supportive of a taking stock of 
where countries were on the issue and designing a 
path forward.

Many of the pledges made by 
developing countries also contain 

significant caveats hinging activities 
on financial and technical support 

from developed countries.

So what was accomplished in Durban, and does it 
amount to a breakthrough?

Outcomes Implementing the Cancún 
Agreement

Slow progress, but progress nonetheless, was made in 
the AWG-LCA across a range of issues implementing 
the Cancún Agreement. Some of these issues are 
discussed briefly below.

Green Climate Fund: Parties provided further 
guidance on the new Green Climate Fund (GCF), a 
fund to finance programs in adaptation and mitigation 
activities in developing countries. The GCF will start 
up in 2012 and will probably be housed in Bonn. The 
Fund will disburse some of the $100 billion a year in 
public and private sector funding developed countries 
have pledged to mobilize by 2020.7 The United States 
was able to win an important concession limiting the 
UN to an advisory role in the Fund.

The business community, however, still has some 
concerns about how the Fund will operate and interact 

with business. For example, the 
GCF’s Transitional Committee 
has limited its business 
outreach to financial institutions. 
Many companies, however, 
self finance energy projects, 
and it is important to get the 
perspectives of these types of 
firms as well as financial firms. 
Even before the financial crisis, 
it was widely recognized that 
public funding alone cannot 

meet this $100 billion goal, but it is especially true now. 
Private finance will be necessary. A number of public 
and private sources have been suggested—taxation 
and auctioning of emission allowances, removal of 
fossil fuel subsidies, financial transaction taxes, general 
public revenues, development bank instruments, 
carbon market finance, and private capital.
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From the business community’s perspective, there 
needs to be recognition that the private sector can 
only mobilize capital if investors believe a project is 
commercially viable and promises appropriate rates 
of return. The design of the GCF should address this 
explicitly through instruments complementing private 
sector funds or ones providing risk-sharing between 
the public and private sectors. These and other 
recommendations are discussed in a recent issue 
paper on the GCF8 released by the Major Economies 
Business Forum on Energy Security and Climate  
Change (BizMEF), an international partnership of  
multi-sectoral business groups from major developed, 
emerging, and developing economies that includes 
the U.S. Chamber’s Energy Institute.

Technology Mechanism: The Cancún Agreement 
created a Technology Mechanism to promote 
technology diffusion to developing countries. The 
Mechanism is composed of a Technology Executive 
Committee (TEC), and a Climate Technology Centre & 
Network (CTC&N).

In Durban, the Parties provided procedural guidance to 
the TEC and laid out six areas it wants the organization 
to cover. These include: analysis and synthesis; policy 

recommendations; facilitation and catalyzing; linkage 
with other institutional arrangements; engagement 
of stakeholders (including business); and information 
and knowledge sharing.

Parties at Durban also were able to agree on a "Term 
of Reference", or charter, establishing broad outlines 
for the mission, function, and responsibilities of the 
CT&N, and they agreed to issue a Request for Proposal 
for hosting the CTC&N early next year. Funding of the 
TEC and the CTC&N remain outstanding issues. 9

Adaptation Committee: The Durban conference 
outlines the activities of the Adaptation Committee 
that was set up in Cancún last year. The committee is 
charged with providing technical support; sharing of 
relevant information and good practices; promoting 
engagement with other national, regional and 
international organizations; and providing information 
and recommendations to the COP. It also will interact 
with the GCF and Technology Mechanism.

Measuring, Reporting & Verification: Measuring, 
reporting, and verification—or MRV—was another area 
of agreement. Developing countries have consented to 
biennial reporting of greenhouse gas (GHG) inventories, 
emissions reduction activities actions taken, needs, and 
financial support. To increase transparency, developing 
countries agreed to have their unilateral activities—
Nationally Appropriate Mitigation Actions—audited by 
international assessment and review teams, a result 
pushed very hard by the United States.10 Many of these 
issues will be further elaborated in 2012.

Impact of Response Measures: The Parties also are 
moving ahead with a work program on the impact of 
response measures, that is, how policies to reduce 
emissions in developed countries affect economic 
growth and trade in developing countries. This initially 
grew out of a desire from OPEC countries to get 
some sort of compensation for lost revenue that 
would stem from a reduction in oil use driven by 
climate policies.11 The odds of developed countries 
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compensating OPEC are exactly nil. Nevertheless, 
the work program will supply a venue where 
competitiveness and trade issues, such as the  
use of border adjustments, issues of great importance 
to the business community, will be discussed.12

Reducing Emissions from Deforestation and Forest 
Degradation: Some forward movement was made in 
the Reducing Emissions from 
Deforestation and Forest 
Degradation (REDD+) talks.13 
A key issue was whether 
to allow the use of carbon 
market offsets to fund forest 
preservation in developing 
countries. Many developing 
countries such as Bolivia 
have objected to turning 
forests into commodities 
(“commodification”). The text 
approved in Durban allows 
both market based and non-
market based sources, including government-to-
government funding. It is also expected that the GCF 
will support REDD+ activities.

Clean Development Mechanism: It also appears 
that with the EU, Belarus, Croatia, Iceland, Latvia, 
Liechtenstein, Monaco, Norway, Switzerland, the 
Ukraine, and potentially Australia14 and New Zealand 
agreeing to a second commitment period, the 
Clean Development Mechanism (CDM), an offset 
mechanism under the Kyoto Protocol designed as 
a means to lower the cost to society of meeting 
emission reduction targets and to promote actions in 
developing nations, will continue.

Although the United States is not a Party to the 
Kyoto Protocol, many U.S. multi-national companies 
take advantage of the CDM to fulfill commitments 
in the Kyoto countries in which they operate. 
Without an agreement on a second commitment 
period, the fate of CDM, emissions trading, and 

other Kyoto mechanisms would have been in doubt. 
This decision means a “gap” in these programs has 
been avoided.15 

Intellectual Property: Many developing countries 
contend that intellectual property rights hinder 
technology transfer. The United States and other 
developed countries were able to beat back renewed 

attempts led by India to 
weaken intellectual property 
protections through such 
means as compulsory 
licensing, buy-downs, or other 
means. This is something of 
a perennial issue at these 
negotiations, and while it 
is doubtful these attempts 
will amount to anything, it 
is an issue that continues 
to percolate. The business 
community believes that 
without intellectual property 

protections, there will be no advanced technologies 
to transfer as there will be no incentive for companies 
to make the investments necessary to develop them.

These are the types of practical, unglamorous items 
that do not garner headlines, but they are nonetheless 
important in laying the building blocks and creating 
partnerships and opportunities for collaboration 
across a range of activities, and to a large extent they 
set the ground rules for how business will interact 
with the process. In a sense, these decisions and 
activities are more substantial in that they commit 
Parties to doing things rather than, as we will see 
below, talking about maybe doing things at some 
date in the future.

Political Issues: Breaking Up is Hard to Do

Understandably, the main focus of the press stories 
on the conference was the large political questions 
surrounding the fate of the Kyoto Protocol and the 

After a grueling marathon session 
of negotiations, bleary-eyed 
delegates finally settled on a 

second commitment period for 
the Kyoto Protocol and the 

Durban Platform.
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linked question of a process to negotiate a new, 
binding agreement including developing countries. 
After a grueling marathon session of negotiations, 
bleary-eyed delegates finally settled on a second 
commitment period for the Kyoto Protocol and the 
Durban Platform outlining a schedule leading to a 
new legal agreement ostensibly involving developed 
countries and major developing countries.

With the first commitment period of the Kyoto 
Protocol set to expire after 2012, there was an 
urgency to settle the fate of the Kyoto Protocol with 
enough time for countries to ratify it and to avoid a 
suspension in the use of Kyoto 
mechanisms such as the CDM 
and emissions trading. In the 
run-up to Durban, developing 
countries placed tremendous 
pressure on developed 
countries to sign on to a 
second commitment period, 
insisting that progress in the 
AWG-LCA was dependent on 
progress in the AWG-KP.

Some Kyoto Parties—Japan, 
Canada, and the Russian 
Federation—stuck to their guns and refused to take 
part in a second commitment period if the United 
States and large emerging economies like China, 
India, and Brazil, did not also. The EU, however, said 
it would consider a second commitment period, but 
only if the Parties agreed to a roadmap or process 
leading to a new legally binding agreement by 2015 
that would enter into force by 2020 (the last year of 
the Cancún Agreement pledges) and would include 
binding commitments from other developed and large 
developing counties.

After much and at times heated debate, the COP 
agreed to adopt the Durban Platform. At just a page 
and a half, it is extremely concise by UN standards. 
Its operable paragraph, the heart of the document, 

states that the Parties will “. . . launch a process to 
develop a protocol, another legal instrument or an 
agreed outcome with legal force under the Convention 
applicable to all Parties, through a subsidiary body 
under the Convention hereby established and to be 
known as the Ad Hoc Working Group on the Durban 
Platform for Enhanced Action [AWG-DP] . . .” With this 
deal, the EU consented to enter into a second Kyoto 
Protocol commitment period from 2013 through at 
least through 2017.16 

So what does it all mean? At the end of the day, the 
commitments the EU, New Zealand, Switzerland, 

and (maybe) Australia agreed 
to in the Kyoto Protocol 
were really no different 
from what they had already 
committed to domestically 
and registered under the 
Cancún Agreement. With 
the agreement, Kyoto 
countries now can continue 
to take advantage of Kyoto’s 
offset and emissions trading 
mechanisms, an important 
consideration both for 
European industry and 

for developing countries that benefit from CDM 
projects.17 Still, Japan, Canada, and the Russian 
Federation refused to join in, and shortly after the 
Durban meeting, Canada announced it was leaving  
the treaty altogether.18

The Durban conference should remove all doubt that 
the Kyoto Protocol is now an empty shell and has 
been for some time. Its remaining value is in some 
of its mechanisms, such as the CDM and emissions 
trading. All the Durban decision does is delay the 
inevitable collapse of the Kyoto Protocol both as 
a functioning process and as a model for a future 
agreement. The days of developed countries—and only 
developed countries—agreeing to undertake binding 
commitments are for all intents and purposes over.

The Durban conference should 
remove all doubt that the Kyoto 

Protocol is now an empty shell and 
has been for some time.

Its remaining value is in some of 
its mechanisms, such as the CDM 

and emissions trading. 
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The significance of the Durban decisions is that they 
replace the two existing negotiating tracks (the AWG-
KP and the AWG-LCA) with one track (the AWG-DP).19 
Whether the new track yields an agreement that 
includes commitments from all large economies is an 
open question, one that is likely to take many years  
to answer.

Many participants in the UNFCCC see the Durban 
Platform as a breakthrough that for the first time 
commits developing countries to negotiate legally 
binding emissions targets. But the Platform is silent on 
emission targets. Instead of binding commitments, the 
stated aim of the negotiations is “a protocol, another 
legal instrument or an agreed outcome with legal force 
under the Convention applicable to all Parties.”

There are a lot of shades of gray here. In fact, this 
language could just as easily apply to the UNFCCC 
or the Kyoto Protocol. These treaties, too, are legally 
binding on all Parties that acceded to them, including 
developing countries, even as the obligations under 
them are quite different. Given 
how intensely documents 
in the UNFCCC process are 
negotiated, where consensus 
can hinge on the placement 
of a comma, the fact that no 
language on binding emission 
reduction commitments—
the crux of the matter—
made its way into the Durban Platform cannot be  
an accident.

Another bit of language that did not make it into the 
Durban Platform was any mention of the principle 
of “common but differentiated responsibilities and 
respective capabilities” that assigns developed 
country Parties the lead in responding to climate 
change. The significance of this omission is unclear. 
It can be (and has been) argued that by omitting this 
phrase, the Parties are making a break from the past 
and embarking on a new, more inclusive approach that 

eventually will lead to developing countries accepting 
binding commitments. However, the Platform states, 
as developing negotiators have pointed out, that the 
new agreement would be “under the Convention,” 
which of course features “common but differentiated 
responsibilities and respective capabilities” as one of 
its animating principles. It is hard to see, in a system 
that operates on consensus, this principle being 
severely weakened.

The schedule for completing the talks by 2015 also is 
very ambitious, and there is a history of ad hoc working 
groups continuing well beyond their initial ending 
date. It is instructive to reflect on the experience of 
the AWG-KP and AWG-LCA, each of which had an 
ending date that proved to be optimistic. In Durban, 
both the AWG-KP and AWG-LCA were granted  
a year-long extension—their third—to complete 
their work. It should come as no surprise if in 2015 
the AWG-DP, too, will need more time, and that 
could shorten the time needed for ratification if the 
talks are successful, a highly unlikely prospect at 

this time.

Also, it is hard to imagine an 
agreement coming out of 
this process that would pass 
muster in the U.S. Senate, 
even if developing countries 
accepted legally binding 
commitments. It is very likely 

that developing country commitments would come 
with strings attached—such as the provision of finance 
and technology transfer.

Moreover, “comparable” commitments seem 
to be the benchmark on Capitol Hill. Practically 
all of the climate change bills considered in the 
House and Senate over the years have contained 
language that would impose border adjustments 
—in effect, a carbon tax—on goods imported from 
countries without comparable commitments. 
Any commitments made by developing countries 

The air of unreality hanging over 
these discussions also cannot 

be ignored. 
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through the AWG-BP process would almost certainly 
be along the lines of an emissions reduction relative 
to a “business as usual” projection (imagine that 
negotiation!). Would this qualify as comparable to any 
commitment the United States might proffer?

The air of unreality hanging over these discussions 
also cannot be ignored. Most delegates in Durban 
seemed oblivious to the impacts hydraulic fracturing, 
horizontal drilling, and deepwater drilling technologies 
are having and will continue to have on oil and natural 
gas exploration and production.

Consider that China is sitting atop a potentially huge 
reserve of shale gas of nearly 1.3 trillion cubic feet 
according to a recent estimate from the Energy 
Information Administration (EIA).20 Ironically, while the 
Durban conference was going on, a potentially very 
large shale gas find was announced in China, but it 
did not make a ripple. EIA also reports potentially very 
large shale resources in Brazil, South Africa, Mexico,  
and other developing countries, as well as Australia, 
Canada, France, Poland, and the United States.

Consider also that Brazil is poised to become a 
significant oil exporter, even as it continues to pursue 
biofuels. Recent “pre-salt”21 oil and natural gas finds in 
deep water off Brazil’s coast could contain as much as 
50 billion barrels of oil equivalent.22 New pre-salt finds 
also are being reported off the west coast of Africa. 
And South Africa continues to export vast amounts 
of coal.

Does anyone seriously expect large developing 
countries with tremendous and growing energy 
appetites will forgo these opportunities for secure 
and cheap energy? The revolution in oil and gas 
production now underway is quite simply the biggest 
development in the energy industry in many decades, 
but as far as the negotiators are concerned, it might as 
well not be happening. As these oil and gas resources 
come online, and as coal remains abundant, affordable 

fossil energy cannot but change the dynamics 
of these discussions and make a deal that much  
more elusive.

We noted back in 2009 in our pre-Copenhagen 
paper23 how the focus on unrealistic and ultimately 
unenforceable vision has created expectations neither 
developed or developing countries were willing to 
fulfill. Nothing has happened in the intervening years 
to alter that assessment. But at some point, the reality 
of the new global energy landscape must intrude, 
even in a process as insular as the UNFCCC.
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no future. Meanwhile, the new negotiating process 
set out in the Durban Platform faces significant 
headwinds—and perhaps a shale gale—that are not 
likely to be overcome without a tremendous effort and 
willingness to compromise that Parties heretofore 
have not displayed.

The Durban Platform may be the last gasp to get a 
top-down agreement through the UNFCCC processes 
that has been ineffectual in cobbling together  
an agreement among nearly 200 countries—

maybe an unreasonable 
task to begin with. Given 
how far apart Parties remain 
on many substantive issues, 
the negotiating schedule 
appears very optimistic. 
Expect delays ahead. 

So was Durban a success? 
In those areas focused on 
implementing the Cancún 
Agreements, the answer is 
a qualified yes, though how 
some of these activities 
will be funded looms as an 
outstanding issue. But on 

the large political questions, Durban delivered more 
uncertainty, not less.

Conclusion

Business seeks clarity on an international framework 
so it can plan, invest, and innovate in a predictable 
environment. COP-17 did manage to make progress 
and started to put some meat on the bones of 
the Cancún Agreement. The Green Climate Fund 
and Technology Mechanism are beginning to take 
shape (though sources of funding remain in the 
air), developing countries 
have agreed to increased 
transparency of their 
efforts, CDM offsets and 
trading mechanisms will 
continue under the Kyoto 
Protocol for the time being, 
and attempts to weaken 
intellectual property have 
been frustrated.

On the big political 
questions, however, Durban 
did little to provide clarity. 
Answers to fundamental 
questions about the basic 
architecture of a new 
treaty are still many years in the future. A skeletal 
Kyoto Protocol plods on without direction and with 

www.energyxxi.org



Institute for 21st Century Energy

12

1 COP stands for “Conference of the Parties,” which is the supreme body of the UN Framework Convention on Climate 
Change. This was the 17th meeting of this group. Parties to the Kyoto Protocol also met in Durban under the banner of 
“Conference of the Parties serving as a Meeting of the Parties to the Kyoto Protocol,” also known as CMP. This was the 
7th meeting of this group. There were also meetings of subsidiary bodies of various vintages—SBI-35, SBATA-35—that 
do much of the Framework Convention’s more technical work, but this paper deals primarily with the COP and CMP 
meetings.

2 The Energy Institute‘s report on the Cancún Agreement is available at: <http://www.energyxxi.org/themes/energyxxi/
pdfs/UNCancunCOP16ReportFinal.pdf>.

3 The Framework Convention categorizes Parties in annexes. Annex I (developed-country) Parties include countries that 
made up the OECD in 1992 plus Malta and countries with “economies in transition” (the Russian Federation, the Baltic 
states, and most Central and Eastern Europe states). Cyprus was added to Annex I in Durban. Annex II Parties are a sub-
set of Annex I and are supposed to provide financial resources and transfer technologies to help developing countries 
implement the treaty. All other Parties—almost all of which can be viewed as developing countries—are referred to as 
Non-Annex I. 

4 For example, Singapore, with one of the world’s highest per capita GDP, is lumped in with the Non-Annex I countries in 
the UNFCCC, as is Saudi Arabia.

5 Kyoto’s first commitment period covered 2008 to 2012.

6 China made something of a splash in Durban when it said that it would undertake binding emissions reductions under 
certain conditions. However, an examination of these conditions—among which is the United States agree to participate 
in a second commitment period of the Kyoto Protocol, something it will not do—shows that the likelihood of them being 
met is exceedingly small. In short, China merely restated a long-held position.

7 It is often reported the GCF will control all of the $100 billion, but the reality is that it will probably control a small fraction 
of that.

8 BizMEF’s Green Climate Fund paper is available at:  
<http://www.majoreconomiesbusinessforum.org/pdfs/GreenClimateFund.pdf>.

9 Two BizMEF issue papers—Perspectives on Technology and Technology Mechanism—provide international business’s 
perspectives on the Technology Mechanism. Available at:  
<http://www.majoreconomiesbusinessforum.org/pdfs/BizMEF%20Climate%20Technology%20Issue%20Paper%20
FINAL_FORMAT.pdf> and <http://www.majoreconomiesbusinessforum.org/pdfs/TechnologyMechanism.pdf>.

10 General BizMEF views on MRV are available at: <http://www.majoreconomiesbusinessforum.org/pdfs/BizMEF%20
MRV%20Issue%20Paper%20FINAL_FORMAT.pdf>.

11 The justification for this is found in Article 4.8 of the Framework Convention, which states in part: “In the 
implementation of the commitments in this Article, the Parties shall give full consideration to what actions are 
necessary under the Convention . . . to meet the specific needs and concerns of developing country Parties arising from 
the adverse effects of climate change and/or the impact of the implementation of response measures, especially on . . . 
(h) Countries whose economies are highly dependent on income generated from the production, processing and export, 
and/or on consumption of fossil fuels and associated energy-intensive products . . .”

Endnotes
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12 For general business views on trade and competitiveness issues, see the BizMEF paper on Trade, Investment, and 
Competitiveness available at:  <http://www.majoreconomiesbusinessforum.org/pdfs/TradeInvestmentCompetitiveness.
pdf>.

13 Carbon dioxide emissions from these sources are thought to be quite large, amounting to an estimated 20 percent of 
total global GHG emissions.

14 The AWG-KP text notes that Australia “is prepared to consider submitting information on its QELRO [emissions target]” 
after “following the necessary domestic processes” and taking onto account other considerations.

15 A recent BizMEF paper on International Offsets, including CDM, is available at: <http://www.
majoreconomiesbusinessforum.org/pdfs/InternationalOffsets.pdf>.

16 The expiration date, which could be through 2020, will be one of the things negotiated in the LCA-KP next year.

17 Legal opinion was split between those who argued that Kyoto mechanisms like CDM could continue without a 
second commitment period (because among other things the CDM promotes sustainable development in developing 
countries;) and those who argued that because the primary purpose of CDM is to assist Annex I parties in meet their 
emissions targets, no commitments necessarily means no CDM. The Durban outcome means these arguments do not 
have to be put to the test.

18 Canada’s withdrawal presumably will occur under Article 27 of the Kyoto Protocol, which allows for Parties to leave “by 
giving written notification.” Withdrawal would take effect one year later.

19 For a detailed discussion of the two negotiating tracks, see the Energy Institute paper Copenhagen Accord and 
Discord: COP-15 and the Many Roads to Mexico. Available at:  
<http://www.energyxxi.org/themes/energyxxi/pdfs/CopenhagenAccord&Discord_Jan2010.pdf>.

20 EIA. World Shale Gas Resources: An Initial Assessment of 14 Regions Outside the United States. April 5, 2011. Available 
at: <http://www.eia.doe.gov/analysis/studies/worldshalegas/>.

21 The pre-salt layer is a geologic layer that occurs in the continental shelves of South America and Africa. It is thought to 
contain significant amounts of oil and natural gas. It is found below a thick layer of salt, meaning that in geologic time it 
was deposited before the salt layer (thus “pre-salt”).

22 EIA. Brazil Country Analysis Brief. Available at: <http://www.eia.doe.gov/countries/cab.cfm?fips=BR>.

23 Institute for 21st Century Energy. The Prospects for Copenhagen: More Realism Can Smooth the Way. November 
2009.  Available at: <http://www.energyxxi.org/themes/energyxxi/pdfs/15347_Copenhagen.pdf>. 
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